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Plaintiff-Appellant-Petitioner, FI'LED
V. JAN 28, 2009
Hastings Mutual |nsurance Conpany, David R Schanker

Clerk of Supreme Court

Def endant - Respondent .

REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRICK CROCKS, J. This is a review of an
unpubl i shed court of appeals per curiam opinion' that affirmed a
circuit court decision dismssing a claim by Jonathan Lisowski
agai nst Hastings Mitual |Insurance Conpany for underinsured
notorists coverage under Lisowski's father's business auto
policy.

12 The "for a covered auto"” |anguage on which this case
turns is substantive |anguage that appears in several places in

the policy, including the endorsenent page. Wen the provisions

! Lisowski v. Hastings Miut. Ins. Co., unpublished slip op.
(Ws. C. App. Jan. 31, 2008).
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of the policy are read together, the |anguage is not anbiguous.

W agree with the reasoning of Crandall v. Society |nsurance,

2004 W App 34, 269 Ws. 2d 765, 676 N.W2d 174, and we believe
it controls here. Like Crandall, this ~case concerns an
underinsured notorist (UM endorsenent to a business auto
policy; also, like Crandall, it involves an injured party who is
not the naned insured, a driver who is not an insured under the
policy, and a vehicle not listed in the policy. Even if the
covered auto |anguage is characterized as an exclusion in the
U M endorsenent, it is valid when the conditions in Ws. Stat
§ 632.32(5)(j)(2005-06)2 are satisfied, as they are here. e
therefore affirmthe decision of the court of appeals.
| . BACKGROUND

13 This case involves a famly wth nmultiple personal and
busi ness vehicles insured under policies purchased from three
conpani es. Dennis Lisowski, a farmer, owned a Chevy Lumna, a
Chevy pickup, a Dodge Avenger, and a Mack sem tractor. He
bought insurance policies for the Lumna and the pickup from
First Comrunity Insurance Conpany but allowed the policies to
| apse. He had purchased the Avenger for his son, Jonathan

Li sowski,® who bought insurance for the car from Northern

2 As expl ai ned nor e fully bel ow, W sconsin St at .
8 632.32(5)(j) permts insurers to exclude coverage under
certain circunstances. Al | subsequent references to the

W sconsin Statutes are to the 2005-06 version unless otherw se
i ndi cat ed.

3 Dennis Lisowski testified that he considered Jonathan the
owner of the Avenger and had intended to transfer the title to
hi m but had not gotten around to doing so before the accident.

2
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Progressive |nsurance Conpany but bought no U M coverage wth
that policy. The Mack sem tractor, which Dennis Lisowski used
exclusively for farmng, was covered by a business auto policy
i ssued by Hastings Mitual Insurance Conpany (Hastings Mitual),
whi ch included a U M endor senent .

14 That business auto policy is the policy against which
the claimwas made. The car accident involving the Avenger, and
giving rise to this claim occurred January 18, 2004. Jonat han
Li sowski was a passenger, and a friend of his was driving at the
time of the accident.

15 Jonat han  Li sowski sued Hastings Mitual, cl ai m ng
coverage under the U M endorsenent to the business auto policy
on his father's sem tractor. He clained coverage on the
grounds that, as a famly nenber of the nanmed insured, he was
entitled to coverage for any injury caused by an underinsured
not ori st. Hastings Mitual denied coverage on the grounds that
the U Mpolicy applied to covered autos only.

16 Follow ng a hearing, the Buffalo County G rcuit Court,
the Honorable Janes Duvall presiding, dismssed the conplaint.
The circuit court found that: (1) Dennis Lisowski was the owner
of the Avenger; (2) Jonathan Lisowski was a passenger in the
Avenger when he was injured; (3) Jonathan Lisowski was an
i nsured under the U M endorsenent of the Hastings Mitual policy;
(4) the Avenger was an underinsured notor vehicle under the
terme of the UM endorsenent; and (5 the Avenger was not a
covered auto in the Hastings Mitual policy. Rel ying on
Crandall, the circuit court concluded that "the introductory

3
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| anguage 'for a covered auto' in the U M endorsenent required
Jonat han Lisowski to be an occupant of a covered auto in order
to trigger UM coverage" under the Hastings Mitual policy.
Because the Avenger was not a covered auto under the policy, the
court ordered the case di sm ssed.

17 Jonat han Li sowski appeal ed. On August 23, 2007, the
court of appeals certified the appeal to this court, but we did
not grant the certification. In an unpublished per curiam
opi nion, the court of appeals then affirmed the circuit court's
decision, on the sanme grounds: that Crandall required the "for
a covered auto" |anguage to be given effect, and the Hastings
Mut ual policy therefore did not provide U M coverage. Li sowski

v. Hastings Miut. Ins. Co., unpublished slip op., 9 (Ws. C.

App. Jan. 31, 2008).
18 Jonat han Lisowski filed a petition for review, and on
May 13, 2008, review was granted.
1. STANDARD OF REVI EW
19 Interpretation of an insurance policy presents a

guestion of law that we review independently. Smth v. Atlantic

Mut. Ins. Co., 155 Ws. 2d 808, 810, 456 N.W2d 597 (1990). |

words or phrases in a policy are susceptible to nore than one
reasonabl e construction, they are anbi guous. ld. at 811. In

such a case, we construe the policy as it would be interpreted

by a reasonabl e insured. Hol sum Foods v. Hone Ins. Co., 162
Ws. 2d 563, 568-69, 469 N.wW2d 918 (C. App. 1991). If the
policy is not anmbiguous, we will not rewite it by construction

to inpose liability for a risk the insurer did not contenplate.

4
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Taylor v. Geatway Ins. Co., 2001 W 93, 9110, 245 Ws. 2d 134,

628 N. W2d 916. "Applying the canons of interpretation for
i nsurance contracts . . . we interpret the policy based on what
a reasonable person in the position of the insured would have

understood the words to nean." Mau v. North Dakota Ins. Reserve

Fund, 2001 W 134, 917, 248 Ws. 2d 1031, 637 N . W2d 45. Wher e
it is necessary to apply a statute, the review is de novo.

State v. T.J. Int'l, Inc., 2001 W 76, 120, 244 Ws. 2d 481, 628

N. W 2d 774.
[11. ANALYSI S

10 There is no dispute that the vehicle involved in the
accident was not a covered vehicle under the Hastings Mitual
busi ness auto policy. Nor is there any dispute that Jonathan
Li sowski was an insured as a famly nenber of the naned insured,
Denni s Lisowski . VWhat the parties dispute is whether Jonathan
Li sowski was entitled to coverage as an insured regardless of
where he was at the tine he was injured by the underinsured
not ori st. Jonat han Lisowski contends that even if Hastings
Mutual could have excluded coverage for him under these
circunstances w thout running afoul of Wsconsin |aw, the policy
was not witten in such a way that it actually and unanbi guously
did so. He points to a statenent describing U M coverage as
"all suns the 'insured" is legally entitled to recover as
conpensatory danmages from the owner or driver of an
“underinsured notor vehicle.'" Jonathan Lisowski also points to
the U M endorsenent's |anguage identifying insureds. Where the
named insured is an individual, the endorsenent states, insureds

5
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are "[t]he Nanmed Insured and any 'famly nenbers and "[a] nyone

el se 'occupying' a covered 'auto'. Because the famly
menber provision contains no nention of a covered auto, he
contends, there is no requirenent that a famly nenber of the
named insured be in a covered auto in order for coverage to
apply. He al so notes that none of the endorsenent's exclusions
applies.

11 Hastings Mitual points to the sentence at the top of

the U M endorsenent that begins, For a covered 'auto'.
It contends that this |anguage mrrors the "covered auto"
| anguage in the main body of the policy and |limts U M coverage
accordingly. As for the exclusions, Hastings Mitual argues that
they operate only to |imt coverage, not create it, and that the
exclusions are relevant only after coverage is established.
A The key | anguage

112 The | anguage on which this case turns is found in the
policy's declarations page and in the endorsenent for UM
cover age. On the declarations page, Item One |lists Dennis
Li sowski as the nanmed insured. Item Two, the Schedule of
Coverages and Covered Autos, says, "Each of these coverages wl|
apply only to those 'autos' shown as covered 'autos'. " Aut os'
are shown as covered 'autos' for a particular coverage by the

entry of one or nore of the synbols from the covered auto

section of the business auto coverage form next to the nanme of
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the coverage."* The synbol from the business auto coverage form

that appears next to the U M coverage on the |ist of coverages

under Item Two is "07." The business auto coverage form
i ndicates that where "07" IS used, "any auto" means
"Specifically Described 'Autos'." That is further described as
"[olnly those 'autos' described in Item Three of t he
Declarations for which a premum charge is showmn . . . ." In
Item Three, the "Schedule of Covered Autos You Omn" lists one
vehi cl e: the 1985 Mack sem tractor. The premum for

underinsured notorist coverage for that vehicle is $30.

13 Turning to the endorsenent page, one finds the words,
"For a covered "auto' licensed or principally garaged . . . in[]
W sconsin, this endorsenent nodifies insurance provided under
the follow ng: Business Auto Coverage Form" On the sane page,
in section A l., the policy reads, "W wll pay all sunms the
"insured' is legally entitled to recover as conpensatory danages
from the owner or driver of the 'underinsured notor vehicle.'"
In section B.1l., the endorsenent states that where the naned
insured is an individual, which is the case here, insureds are
"[1]a. The Nanmed Insured and any 'famly nenbers'" and "[1]b.
Anyone el se 'occupying' a covered 'auto'.

114 There is no dispute that Jonathan Lisowski, as a

famly menber, is an insured under his father's business auto

* For each type of coverage (liability, auto nmedica
paynments, uninsured notorists, underinsured notorist, physical
damage, and conprehensive), the Schedule of Coverages and
Covered Autos also lists the policy limts and the prem um
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policy and under the U M endorsenent. The Decl arations page
desi gnat es Denni s Li sowsKki as an i ndi vi dual and the
Endorsenent, in section B.l.a., says the naned insured and any

"famly nenbers" are insureds when the naned insured is
designated in the Declarations as an individual.
B. Di scussi on

115 Jonat han Lisowski advances a half-dozen reasons the
business auto policy his father held on the 1985 Mack sem
tractor should provide coverage for the injuries he sustained as
a passenger in the Avenger, even though it is not a covered
vehi cl e:

(1) the "for a <covered auto" language in the UM
endorsenment is not part of the policy; it is nothing
nmore than introductory |anguage and should not be
gi ven effect;

(2) the UM endorsenent changed the "covered auto"
requirenent in the declarations page and trunps any
conflicting | anguage el sewhere in the policy;

(3) Hastings Miutual is wongly seeking to have the court
either add words to the policy or wite into the
policy a permssible exclusion wunder Ws. St at .
8 632.32(5)(j) that Hastings Mutual itself omtted,

(4) the "for a covered auto"” |anguage should be treated as
an exclusion and construed narrowWy against the

i nsurer;
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(5 the introductory |language is contextually anbiguous
and thus nust be construed in Jonathan Lisowski's
favor; and, finally,

(6) Crandall should not apply here because it is factually
di stingui shable and its holding is overbroad.

116 Hastings Mitual responds that the "for a covered auto"
| anguage is part of the policy, and, if characterized as an
exclusion, is a proper one; that there is no anbiguity; and that
Crandall is both rightly decided and applicabl e.

117 Jonathan Lisowski first <contends that the "for a
covered auto" language is not actually a part of the policy
because it is nerely "introductory |anguage.” He contends that
this court's decision in Muwu, 248 Ws. 2d 1031, rests on the
premi se that prefatory headi ngs do not deternine coverage.”®

118 Mau concerned a German tourist, Wl fgang Mau, who had
pur chased an underinsured notorist insurance policy for a rental
car. Wile traveling, he was involved in a mnor accident on an
icy road, and a deputy stopped to assist him At the deputy's
request, Mau sat in the squad car while towi ng arrangenents were
made for the disabled vehicle. As Mau waited, a passing driver
|l ost control and crashed into the squad car; Mu sustained

serious injury.

> Jonathan Lisowski also proffered an affidavit from an
editor of an insurance industry trade publication in support of
his position that the introductory |anguage cannot nodify the
coverage ternmns. For the reasons stated herein, we do not find
the editor's affidavit persuasive.
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119 To determine whether there was coverage under the
policy Mau had purchased for the rental car, we first determ ned
that "Mau [was] a naned insured under the [UM policy." W
then determned that the occupancy requirement in the UM
endorsenent was not valid under Ws. Stat. § 632.32 (1995-96)
because the statute prohibits an exclusion for a naned insured.
Mau, 248 Ws. 2d 1031, 1.

120 Mau is inapposite here; the footnote to which Jonathan
Lisowski cites says nerely, "[Rlather than relying on the
heading to determne who is a naned insured, we |look to the
substance of Endorsenent #1, the definitions, to define the
named insured.” Id., 914 n.4 (enphasis added). The first
question in Mawu was whether the person seeking coverage was a
named insured, and we were presented with a policy that was
anbiguous in defining a nanmed insured. There, where the
declarations page referred to the endorsenent for the naned
insured ("Nanmed |nsured: See Endorsenent #1" (l1d., 110)), we did
nothing nore than read all of "Endorsenent #1" to find the
answer. Nothing in that approach requires us to ignore |anguage
in the Hastings Mitual policy. Unlike in Mau, the |anguage we
| ook to here is substantive | anguage, not a heading.®

21 Jonathan Lisowski's argunent that the endorsenent

changes the policy and trunps any |anguage to the contrary in

®In this case, the heading on the endorsenent page—
"W sconsin Underinsured Mtorists Coverage"—+s not relevant to
the question of whether this business policy provides coverage
when the injured person is neither a nanmed insured nor an
occupant of a covered vehicle.

10
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the declarations page is easily disposed of. |It's true that the
endorsenment says, at the top of the page, "This endorsenent
changes the policy. Please read it carefully.” It is also true
that an endorsenent is "a provision added to an insurance
contract altering its scope or application that takes precedence
over printed portions of the policy in conflict therewth."

Muehl enbein v. West Bend Mut. Ins. Co., 175 Ws. 2d 259, 265,

499 N W2d 233 (Ct. App. 1993). The endorsenent page simlarly
notes, "Wth respect to coverage provided by this endorsenent,
the provisions of the coverage form apply unless nodified by the
endor senent . "

22 Because the endorsenent itself contains the "for a
covered auto"” requirenent, there is no conflict between the
endorsenment and the rest of the policy. For the sane reason,
there is no way to read the endorsenent as nodifying the
provi sions of the Coverage Form to expunge the "covered auto"
requirenment. As noted above, Jonathan Lisowski contends that
because the definition in section B.1l.a., which defines an
insured as "[t]he Naned Insured and any 'famly nenbers,'"
contains no nention of a covered auto, the requirenent of a
covered auto does not apply to a famly nenber of the naned
i nsur ed. He notes that section B.1.b., which applies to "anyone
el se 'occupying' a covered 'auto,'" does inpose the requirenent.
These two provisions, however, nerely parrot the statute, which
dictates what a policy nust cover. See Ws. St at .
8§ 632.32(6)(b)1. ("No policy my exclude from the coverage
afforded or benefits provided [] [p]ersons related by blood,

11
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marriage or adoption to the insured."); and Ws. Stat.
8§ 632.32(3)(a) ("[E]very policy . . . issued to an owner shall
provide that [] [c]overage provided to the naned insured applies
in the sane manner and under the sane provisions to any person
using any nmotor vehicle described in the policy . . . .").
These provisions, which are included pursuant to statute, cannot
be read as creating U M coverage for Jonathan Lisowski where the
policy, read as a whole, explicitly denies it.

23 Jonat han Lisowski contends that for this court to deny
coverage here we nust rewite the policy in one of two ways
either (1) by adding in words such as "who is occupying a
covered auto" to the definition of an insured; or (2) by
inserting an exclusion permtted under Wsconsin statutes that

the insurer failed to put into the policy explicitly enough.’” W

" Wsconsin Stat. § 632.32(5)(j) permts insurers to exclude
coverage under certain circunstances:

A policy nmay provide that any coverage under the
policy does not apply to a loss resulting fromthe use
of a motor vehicle that neets all of the followng
condi ti ons:

1. s owned by the nanmed insured, or is owned by the
named insured's spouse or a relative of the naned
insured if the spouse or relative resides in the sane
househol d as the naned i nsured.

2. s not described in the policy under which the
claimis made.

3. s not covered under the terns of the policy as a
new y acquired or replacenent notor vehicle.

Jonat han Lisowski argues, wthout citation to authority,
that such an exclusion is permssible only "if [the insurer] had
specified the three requirenents of Ws. Stat. 8 632.32(5)(j) in

12



No. 2006AP2662

di sagr ee. As we explained above, the |anguage that requires
denying coverage is already found in the declarations page and
in the endorsenent. First, the endorsenent page begins with the
words "For a covered 'auto,'" so there is no need to add the
words to the endorsenent. Second, the policy, as witten,
excl udes any vehicle owned by the nanmed insured that is neither
described in the policy nor covered as a newy acquired vehicle.
In the policy, one finds on the Declarations page the "Schedul e
of Coverages and Covered Autos" (with "07" in the colum titled
"Covered Autos") and the "Schedule of Covered Autos You Own,"
neither of which include the Avenger. The business auto
coverage form is the cross-reference for the designation of
"07," which explicitly limts the coverage to "Specifically
Described 'Autos.'" That was a decision nade by Dennis Lisowski
when he bought the policy; there are other levels of coverage
avai |l able which provide coverage for any autos owned by the
pol i cyhol der, even those the policyholder "acquire[s] ownership
of after the policy begins.” Jonat han Lisowski wurges us to
characterize the covered auto |anguage as an exclusion. e
agree with himthat such an exclusion, sonetines called a "drive
other car exclusion,” can be valid only where it conplies with
the three specific requirenents of Ws. Stat. 8 632.32(5)(j).
See Bl azekovic v. Cty of MIwaukee, 2000 W 41, 234 Ws. 2d

587, 610 N W2d 467. Even if the covered auto |anguage is so

the express witten exclusion clauses of the U M endorsenent.”
There is, however, no such requirenent in the statute.

13
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characterized, however, it is valid because it conplies with the
three specific requirenents of the statute: It is owned by the
named insured, is not described in the policy under which the
claim is made, and is not covered as a newy acquired or
repl acenent not or vehi cl e. W s. St at . 8 632.32(5)(j)
(permitting insurers to make such exclusions).?

124 Jonathan Lisowski asserts that Mau conpels us to

construe the "for a covered auto" |anguage as an exclusion and
to construe it narrowy against the insurer. In Mau, one of the
guestions before this court was  whet her an  "occupancy
requi renent,"” the equivalent of a "covered auto requirenent,”
could apply against a naned insured under W s. Stat.
8 632.32(6). In order to apply the statute, which addresses
what a policy my not exclude, we acknowl edged that a
requi renent can be the functional equivalent of an exclusion.
Mau, 248 Ws. 2d 1031, 933. Jonathan Lisowski contends that the
sane principle applies here. Such an approach does not change
t he outcone. Even where we construe |anguage narrowy, we are
still required to give neaning to the terns. Contrary to his

assertion, it is not necessary to give the "for a covered auto"
| anguage an "overly broad interpretation” to reach the

conclusion that it applies here. Even construing the

8 Gven this statutory schenme, the dissent's focus on the

distinctions between Class | and Cass Il insureds is m spl aced,
where, as here, it is clear under the |anguage of the policy as
well as wunder the circunstances presented that there is no
cover age; t her ef ore, we do not find that di stinction

significant.

14
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requi renent as an exclusion, consistent wth our approach in
Mau, we reach the sane result.?®

25 Jonathan Lisowski asserts that a discrepancy between
the endorsenent's statenents creates anbiguity—the introductory
| anguage nentions covered autos and the coverage definitions do
not . If words or phrases in a policy are susceptible to nore
t han one reasonabl e construction, they are anbi guous. Mau, 248
Ws. 2d 1031, ¢{13. However, we do not read policy terns in
i sol ati on. As we noted in Mau, "[We nust give neaning to al
provisions in the insurance policy." 1d., 120 n.7 (citing 2 Lee

R Russ & Thomas F. Segalla, Couch on Insurance 3d 8§ 21:19 (Dec.

1995) ("All its words, parts, and provisions nust be construed

together as one entire contract, each part interpreted in the

® Jonat han Lisowski does not claimthat the policy violates
Ws. Stat. 8§ 632.32(6)(b)?2. Mau v. North Dakota |nsurance
Reserve Fund, 2001 W 134, 248 Ws. 2d 1031, 637 N.W2d 45, and
Ruenger v. Soodsma, 2005 W App 79, 281 Ws. 2d 228, 695 N W2d
840, addressed whether an occupancy requirenent for a naned
insured violated Ws. Stat. 8§ 632.32(6)(b)2., which states:

(b) No policy may exclude from the coverage afforded
or benefits provided:

2.a. Any person who is a naned insured or passenger in
or on the insured vehicle, with respect to bodily
injury, sickness or disease, including death resulting
therefrom to that person

In both cases, the answer was that an occupancy requirenent
violated the statute because both cases involved injured parties
who were nanmed insureds. In this case, that statute is not
inplicated because Jonathan Lisowski is neither a "naned
i nsured"” nor "[a] passenger in or on the insured vehicle."

15



No. 2006AP2662

light of all the other parts, in connection wth the risk or
subject mtter.")). The |anguage in the endorsenent which
refers to "covered auto" is consistent with the |anguage in the
decl arations page, ° which also refers to "covered autos." The
| anguage links the endorsenent page to the declarations page.
Havi ng considered the position taken by the dissent, we find it
nore persuasive to read the "for a covered auto"” |anguage as a
key to the question of coverage.

126 It is true, as Jonathan Lisowski points out, that none
of the endorsenent's exclusions applies.! But that makes no
di fference. An exclusion is relevant only in a context where
coverage exists. Crandall, 269 Ws.2d 765, 916 n.2 ("The
Crandalls raise additional arguments to establish that [their
daughter] is an insured and that none of the U M exclusions
applies. However , t hose argunent s do not create
coverage . . . . Rat her, coverage nust first be established.

Then, if the policy provides coverage we would, for exanple,

19 See Dowhower v. West Bend Miut. Ins. Co., 2000 W 73, 9140,
236 Ws. 2d 113, 613 N W2d 557 (Bradley, J., concurring)
("Arguably, the Declaration page is the nost crucial section of
the policy for the typical insured . . . .").

1 The exclusions apply, for exanple, when the naned insured
is occupying a vehicle he or she owns that is not a covered
auto; when a famly nenber is occupying a vehicle that the naned
insured's famly nenber owns; and when a famly nenber is
occupying a vehicle owed by the naned insured that has U M
coverage under another policy. Jonat han Lisowski fit none of
t hose descriptions. He was not the naned insured. He was a
famly nmenber occupying a car (the Avenger) owned by the naned
i nsured (Dennis Lisowski). The car had no U M coverage under
any ot her policy.

16
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anal yze whet her any exclusions apply."); Bulen v. Wst Bend Mit.

Ins. Co., 125 Ws. 2d 259, 263, 371 N.W2d 392 (Ct. App. 1985)
("Such cl auses subtract from coverage rather than grant it.").
27 Jonat han Lisowski and Hastings Mutual differ as to the
applicability of Crandall to this case. Crandall involved a
pol i cyhol der who had purchased a business policy for his garage
oper ati ons. The policy contained a U M endorsenent. When t he
pol i cyhol der's daughter was injured in an accident, in a vehicle

driven by a friend, the daughter sought coverage under her

father's U M coverage. The endorsenent |anguage, as here,
included the words, "For a covered 'auto' licensed or
principally garaged, or 'garage operations' conducted in
W sconsi n, this endor senent nodi fi es i nsur ance .

Crandal |, 269 Ws. 2d 765, f92.

128 This case mrrors Crandall's facts in relevant ways.
Crandal |l involved a businessowner's garage operations policy;
here, the policy involved is a business auto policy. The cover
of the policy here notes in large bold type that it is a
"Busi ness Auto Policy.” In both cases, an insured, but not the
named insured, was injured while a passenger in an underinsured
vehicle not listed in the policy. The relevant |anguage in the
policies' endorsenents is identical.

129 We agree with the court of appeals' reasoning in

Crandal | that:

[T]his is a policy for Crandall's business, not for

him as an individual. . . . The policy is described
in vari ous pl aces Wi t hin t he policy as a
busi nessowner's policy and a garage policy. It would

17
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be wunexpected for this kind of policy to cover

Crandall and his famly wunder circunstances wholly
unrelated to Crandal | 's busi ness.
ld., 99.

' V.  CONCLUSI ON

130 The "for a covered auto" |anguage on which this case
turns is substantive |anguage that appears in several places in
the policy, including the endorsenent page. Wen the provisions
of the policy are read together, the |anguage is not anbiguous.
W agree with the reasoning of Crandall, 269 Ws. 2d 765, and we
believe it controls here. Li ke Crandall, this case concerns an
underinsured notorist (UM endorsenent to a business auto
policy; also, like Crandall, it involves an injured party who is
not the naned insured, a driver who is not an insured under the
policy, and a vehicle not listed in the policy. Even if the
covered auto |anguage is characterized as an exclusion in the
U M endorsenent, it is valid when the conditions in Ws. Stat
8 632.32(5)()j) are satisfied, as they are here. W therefore
affirmthe decision of the court of appeals.

By the Court.—Fhe decision of the court of appeals is

af firned.

18
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131 ANN WALSH BRADLEY, J. (di ssenting). | agree wth
the majority that the dispute here is "whether Jonathan Lisowski

was entitled to coverage as an insured regardl ess of where he

was at the tinme he was injured by the underinsured notorist."

Majority op., 910 (enphasis added). Based upon what | refer to
as Rule 101 of wunderinsured notorist coverage (UM, the answer
i s undoubt edly: vyes.

132 By Rule 101, | mean that basic to the nature of
underinsured notorist coverage is that it is "personal and
portable” for resident famly nenbers of the naned insured. As
a learned treatise on Wsconsin insurance |aw explains: "Keep in
mnd that UM as well as UM coverage is personal and portable
and follows Class | insureds [resident famly nenbers of the

named insured].” 1 Arnold P. Anderson, Wsconsin |Insurance Law

§ 4.14 (5th ed. 2004).

133 What does it mean to be "personal and portable"?
"Personal ™ means that the coverage follows the person and not
the vehicle, and "portable" nmeans that it follows the person
regardl ess of where he is at the tinme of the accident. Unl i ke
general autonobile liability policies which insure a specific
auto, U Mpolicies insure the person.

134 We have previously explained that coverage for C ass |
insureds follows the insured "wherever he may go, be it 'in an
unowned vehicle, on a notorcycle, on a bicycle, whether afoot or

on horseback or even on a pogo stick. Teschendorf v. State

Farm Ins. Co., 2006 W 89, 925, 293 Ws. 2d 123, 717 N . W2d 258
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(quoting Welch . State Farm Mut. Auto Ins. Co. , 122

Ws. 2d 172, 181, 361 N.W2d 680 (1985))."

35 The nmmjority correctly acknow edges that there is no
di spute that, as a resident famly nmenber of the nanmed insured,
Jonathan is a Cass | insured. Majority op., 910. Thus, |
conclude based on Rule 101 (U M coverage is "personal and
portable”) that Jonathan is covered under his UM policy
regardl ess of where he was at the tine he was injured.

136 The problem with the mgjority opinion is twofold: (1)
by ignoring this basic tenet of U M coverage, it collapses the
distinction between Cass | and Class Il insureds, requiring al
insureds to be occupants of covered autos; and (2) by concl uding
that the |anguage of the policy is clear and unanbiguous, it
contradicts a parade of cases from other courts and avoids the
cannon of construction that anbiguity is decided in favor of the
i nsur ed.

I

37 The nmmjority concludes that occupancy of a covered
auto is a requirenent for U M coverage under this policy. In
reaching this <conclusion the nmjority determnes that UM
coverage for Cass | insureds is neither "personal" nor
"portable.”

38 UM policies traditionally cover three distinct

cl asses of insureds. Wsconsin |nsurance Law, supra, 8§ 4.11.

L While Teschendorf dealt with an uninsured motorist (UMW
policy, its analysis applies to UM policies as well. See 1
Arnold P. Anderson, Wsconsin Insurance Law 8§ 4.14 (5th ed.
2004) .
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The naned insured and any relatives who reside in the naned

insured's household are Cass | insureds. Id. Class Il
i nsureds, or "occupant insureds,” include anyone else while
occupying a covered auto. 1d. Finally, anyone who is entitled
to a derivative claimis a Cass IIl insured. I1d. In Wsconsin

as well as nationally, U M coverage is personal and portable for
Class | insureds.?

139 The provisions of Jonathan's father's UM policy

correspond with this wunderstanding of U M insurance. The
initial grant of coverage states that Hastings wll "pay all
suns the 'insured is legally entitled to recover as

conpensatory danages from the owner or driver of an

"underi nsured notor vehicle. The policy further defines three
di stinct classes of insureds:
l. The Naned Insured and any [resident] "famly nmenbers."”
1. Anyone else "occupying"” a covered "auto" or tenporary
substitute for a "covered auto".

1. Anyone for damages he or she is entitled to recover

because of "bodily injury" sustained by another
"insured."

140 The definition of Cdass | insureds contains no

occupancy requirenent. The only insureds who nust occupy a

covered auto to be afforded coverage are Cass Il insureds.

2 Wsconsin Insurance Law, supra, § 4.14; see also Alan |.
Wdiss & Jeffrey E. Thomas, Uninsured and Underinsured Mbtori st
| nsur ance § 33.2 (3d ed. 2005) (" Most significantly,
clause/class (1) insureds do not have to be an occupant of an
i nsured vehicle when an injury occurs in order to be covered.").

3
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Under the majority's analysis, however, there is no distinction
between Class | and Cass Il insureds—both nust be occupants of
a covered vehicle in order to receive coverage.

41 An established principle of policy interpretation is
that courts should read a policy to give neaning to every
provi sion, avoiding constructions that render portions of the

policy nmeaningless. | sermann v. MBL Life Assur. Corp., 231

Ws. 2d 136, 925, 605 N W2d 210 (Ct. App. 1999). If the

| anguage is given the effect advanced by the majority, the

definition of Class | insureds is rendered meaningless here.
Wiy would the policy differentiate between Class | insureds and
Class Il insureds if there is no distinction?

42 Reading this policy to give neaning to every
provision, | conclude that there is a distinction between C ass
| and Cass Il insureds—€lass | insureds need not occupy a
covered auto in order to be covered under the U M endorsenent.
As a Cass | insured, Jonathan's U M coverage is personal and
portable and he is entitled to coverage wherever he may go.

I

143 After eschewing this basic principle of UM coverage
the mpjority enbarks wupon a determnation of whether the
| anguage of the policy is anbiguous or unanbi guous. The
lynchpin of the majority's analysis is that the |anguage of the
policy is clear and unanbiguous. If, however, the nmmgjority
concluded that the |anguage was anbiguous, it would have to
decide the case in favor of coverage for Jonathan. Anbiguity in

an insurance policy nmust be construed in favor of coverage.
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Fol kman v. Quamme, 2003 W 116, 13, 264 Ws. 2d 617, 665

N. W 2d 857.

144 The problem with the majority opinion is that it
remai ns steadfast to its conclusion that the |anguage is clear
and unanbi guous, disregarding the conclusions of court after
court exam ning the sanme | anguage. | ndeed, a parade of courts
has examned identical |anguage and reached a conclusion
opposite to the najority.

45 Both the circuit court and the court of appeals found
Jonathan's argument that the |anguage was anbiguous to be
per suasi ve. Nonet hel ess, both courts were bound to follow the

hol ding of Crandall ex rel. Johnson v. Society Insurance,® in

which the court of appeals determned that simlar |anguage
unanbi guously restricted UM coverage to occupants of covered
autos. Both courts struggled to reconcile the obvious anbiguity
in this UM endorsenment with the unequivocal holding in Crandall
that it was unanbi guous.

46 To begin, the circuit court stated that Jonathan's
| egal arguments and secondary authorities were persuasive: "I

woul d be tenpted to be synpathetic to the | anguage—to a finding

that it does <create anbiguity."” Nonet hel ess, the court
concluded—as it must —t hat it was constrained to follow
Cr andal | .

147 Initially, the court of appeals certified the question
to this court, noting that "[t]he introductory provision

Crandall relied on is plainly inconsistent with the provisions

3 2004 W App 34, 269 Ws. 2d 765, 676 N. W2d 174.

5
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that follow it" and asked us to nodify, limt, or overrule
Crandal | . W did not accept certification, and the court of

appeals ultimately deternmined that under Cook v. Cook,* it nust

follow the conclusion of the Crandall court, even though it

di sagreed with it. Li sowski v. Hastings Miut. Ins. Co., No.

2006AP2662, unpublished slip op., Y1 (C. App. Jan. 31, 2008).

148 Likew se, the court of appeals in Ruenger v. Soodsns,

2005 W App 79, 281 Ws. 2d 228, 695 N.W2d 840, struggled to
reconcil e Crandal | ' s unequi vocal hol di ng W th pl ainly
i nconsi stent policy |anguage. Ruenger, the insured, argued that
identical introductory |anguage as here created anbiguity when
read in conjunction with the coverage section of the UM
endor senent . Id., 934. The court acknow edged that the
coverage section of the U M endorsenent, read alone, provided
coverage for the Cass | insured while occupying an uncovered
vehi cl e. Id., 931 Noting that there was nerit to Ruenger's

anbiguity argunent, the court concluded that nonetheless, it was

bound by the holding in Crandall. 1d., 934.

149 Courts around the country have exam ned identical
| anguage and have uniformy determned that it is anbiguous.

See Reisig v. Allstate, 645 N W2d 544, 550-51 (Neb. 2002)

(finding anbiguity because the ternms of the U M endorsenent
conflicted with the introductory |anguage "for a covered auto");

Bushey v. N. Assurance Co., 766 A 2d 598, 603 (Md. C. App.

2001) (sane); see also Stoddard v. Ctizens Ins. Co., 643

4208 Ws. 2d 166, 189, 560 N.W2d 246 (1997) (stating that
the court of appeals may not overrule, nodify, or wthdraw
| anguage froma prior court of appeals decision).

6
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N.W2d 265, 269 (Mch. C. App. 2002) (determning that a
simlar UM endorsenent unanbiguously provided coverage to a
Class | insured even though the insured did not occupy a covered
aut o) .

50 It should give the ngjority pause that in all of these
cases, the courts have determ ned that identical |anguage was,
at the very |least, contextually anbiguous. Nonet hel ess, the
majority unhesitatingly turns a blind eye to this overwhel mng
wei ght of authority, clings to Crandall, and concludes that the
| anguage of the policy is clear and unanbiguous. W sconsin
stands alone in this interpretation.

51 The nmjority determnes that there is no anbiguity
because the covered auto language in the UM endorsenent is
consistent with the declarations page of the liability policy.
Majority op., 9125. It ignores, however, the obvious conflict
bet ween the covered auto |anguage and the grant of coverage in
the U M endorsenent. In focusing on the symetry between the
declarations page and the "for a covered auto"” |anguage, the
majority skirts the established principle of insurance policy
construction that anbiguity must be construed in favor of
cover age.

52 Finally, as requested by the court of appeals in its
certification nenmorandum to this court, | would take this
opportunity to nodify Crandall. The court of appeals correctly
explained that "[t]he introductory provision Crandall relied on
is plainly inconsistent with the provisions that follow it."

Qur interpretation should conport with the reality observed by
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other courts that have exam ned the sanme |anguage—the policy
| anguage i s ambi guous.

153 Although the majority proclains that the |anguage is
cl ear and wunanbiguous, it does not necessarily make it so.
Instead, all too often this <court finds policy |anguage
unanbi guous which then obviates the need for further neaningfu
anal ysi s. | am rem nded of the words of a nonsense poem by
Lewws Carroll: "I have said it thrice: Wat | tell you three
tines is true."®

154 Just because Wsconsin courts thrice proclaim that
this | anguage is clear and unanbi guous, it nakes it no nore true

than was the proclamation in Carroll's poem For the above

reasons, | would conclude that Jonathan's injuries are covered

® "Just the place for a Snark!" the Bellman cried,
As he landed his crew with care;

Supporting each man on the top of the tide

By the finger entwined in his hair.

"Just the place for a Snark! | have said it tw ce:
That al one shoul d encourage the crew.
Just the place for a Snark! | have said it thrice:

VWhat | tell you three tines is true."

Lews Carroll, "The Hunting of the Snark" (1876).
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under his father's UM policy. This interpretation is
consistent with established principles of UM coverage and of
insurance policy interpretation. Accordingly, | respectfully
di ssent.

55 | am authorized to state that CH EF JUSTI CE SH RLEY S.
ABRAHAMSON j oi ns this dissent.
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